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Ault Bxseptions Concerning Per Diem Payuionts ro 25X18 | 


a tie enn conperninr por diam payments nade to Miss 


ee | Kins with partioular referenge to what ioe 
ele if any, tho Dircctor is lerally suthorized to take. In 

a spite of the lengthy memoranda which analyzed the teehni-~- 
pale i ealities of these cases, the aituation 2eane- ‘simple. 2 


ies - 2. Yo have considered carefully the pieces: file 


Cel” 2. Por diens were authorized for each enployee while eee 
a in Washington on temporary duty, and youohers were certi~ _ 
fied for payment by the certifying officers. . At the tims 

the payments were authorized and made, papers were sn flila 

in tne office indicating that thelr ‘addrosses were in 
Washington. (It is apparently true that in conversations 

the employees wers esked where thelr hones were and men- 

tioned other than Washington addressea, but the fact 

remnings that Personal History Statenenta and other docu- 

ments set forth addresses in Washington.) It 1s apparent 


thorofors that, althourch appointed for overseagr stations . 25 
with tamsporary duty in Washington, neither Misa. 
nor Mics entered into aoyue> travel statug 


until they Le ashington. 


S» Under the Standardised Gavernnoit Travel Regue 
Intions, per diem may not be allowed wntil an employeo 
entors inte a bone fide travel status. Your instructions 
and the 3pecial Funds Rerulations in force at the tins 
required compitance with the Standardized Government 
Travel Regulations. We feel it mat be concluded that 
there vas no basis for certification of the per diem | 
vouchors for Miss aes ant Hise wii, as no || (25X14 
eirounstances existed which would raise an obligetion 25X1A 
on the part of the Goverment. This is based on the 
responsibility panced by law on the certifying offloer, 
as set forth clearly in a recent decision of the Comp- 
trollor Gsneral (28 Casp. Gan, LT Be'74829) 5 


4. In that case, the Commi sstener of Internal 
Revome had certified a voucher in which an erroneous _ 
computation had been made by subordinates. The excep- 
tion was not tekken by the auditor until two and one-half 
yoars lator, by which tine the atatute of limitations 
breventod any recovery from the taxpayer. The Secretary 
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of the Trensury pointed out that thexe was no fault or. | 
negligence of the corti fying officer and that the Came 
trollor “eseral may in hia diseretion relieve = sertifye |. 
ing officer of liability whenevert = - fe 


a. He finda that the certifiesation was based | 
on offtelal records and that sigh certifying officer 
or mise did net know and by ruaionable dlligence 
and in 


iiry cculd not nsoertain the actual factey or 


be That the obiigution was Lnourred iu rood ~ 
faith that the payneat was not contrary to any cee 
stututory provision anti that the United States haa 
renelved value for the paynonte oo ee 


In his answer, the Comptroller Generiil pointed out that 
under the law en officer sortifying.« voucher shalit 


Be Be held responalble for the oxistense and ~~ 
correotnens of the facts reolted in tho certificate 
or othamiee stated in the voucher or its sup erting 
papers, and for the degality of the propeded jpayrent oo 
under tho appreprintion or fund invo wt oe 


veils an po : 


b. Be he accomtable for and rayutred te 
make good to the United States the amount of any | 
tilognis improper, cr ineocrrest payment resuibing vee 
trom any falso, inaccurate, or mislending oeriifle - 
sete made by him, eas weil as fer any ptySent prc at 
hibited by law or which did not representa Rega. =~. 
obligation under the appryupriation or fund imrolvads 


fio quoted an sarlier opinien to tho effeat that ez easbitys_ 
ing offleer may not eacape Alabiiity for lossea -seaulting a 
From hia improper certification marsly by stating that =. 
he was not in a position to asdertain of his pergonal 


kmovledge that cach item on the voushor was oorreotly state. 


Se if the error sould have been disgovered by exerataa 

Of reasonable dilivense and inquiry, the reliof may not he 
granted under the Conptrulisr General's atatutory authority 
wiler the Mrst proviso ¢f the @uthority quoted above, and. 
if the United States dees not receive valus for amount: of 
the overpnymont, he cannot grant relief undar the senor. 
Frovise., The fact that resovery fren the individucl may” 
be imposaible dees not affect the liebliity of the certitys 
ing officer, who heaones the first souree er recovery of 
the payment to tho United States, which te antitied 86 > o> 
took to him and hold him responsibis under hls bond Lor >: 
any louses resulting from his erronema boertification. of. 
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6, This ruling of the domptroller General La banned 
on the fnot that because of the error in computation there 
was no obligation on the part of the Govornnent, We deliava 
4t fa diructly apnifeable to the prosent aituetion, for 
“} @ misapprehension of the fants, peynents were mada 
Rhen, under the oxisting olreumstanves, there was sotimaly 
BO obligation on the part of the Government as there wae 
ni travel status, fi | ee 


7. Ve have riven particulkr attention to the--apesiel 
@ithoritios vested in you as Direster =? Gantral Tatellin | 
§ence cver unvouchered funds avallabla te the Agentye eae 
There ia no question of your power to use these unvouchoered | 
Sunis as you see fit, Ho ons In Goverment is author ged 

te fo behind your certlLrloation,. but it is our opinion 

that inherent in Chis erent of publio Lunds to your sole 
diaoretion are certain restrictions an to the lozel exer= 

élae of this power. Unvoushkered Kunds are rrantead on the 
acknovwlodgriant by Congresg and the Comptroller Ganerat. 

that such funds are raquired rap Hocurlty of operntiong . 
Support of abnormal operations, to meat Snargenslod, art 

to take cure of extraordimnry expenses necersairy to the . 
proper exercise cf Cli functions. Wherever these elements s 

or any of thom, @re present, thore will bo no question ef. 
the logmlity of paymanta you deen nécennary, ovon in cases 
where ordinarily there woukk he no ebiication on the part 

f the Governmant. ee 


GS. Applifed to thse two inatans Gases, we reanoh the 
foliowine results. There appears to be no ssourlty sone | 
sideration whieh rould requira the payment of per dLens 
in elther case, Failure to pay per diema would not hemper 
or provont the performance of essential operations, Thera — 
wero no smercency or extracrdinary features conneated with 7 
alther nase, It is “Grae that there ta no law which tequires | 
you to follow the Standardised Vovernmant Traval Heguiations 
an eli coses, Howover, wo find a clear pulds te this situa. 
tion, too, im « Comptrcllar donorel tg @potsion asb forth in _ 
25 Gomp. Jen. G4, eos a . 


8. the Office of Economic Warfave was iven. Mm Spprope 
riation which apscified that travel expenses rleht. bo paid 


for travel outuide the United States Sithout roserd te the _—_—s_s& 
Standardised Goverment Trevel Regulations Gia ERS Tet enoe: “ 
ixpense ict of 1926. Am employes. traveled fron Washington ; 
to Idsbon wnere he became {11 and waa ordered to return, 

An @xception was taken to paynont of the vouchar on the 
frounds that the travel performed was for persona, reasoned 
and thersfore not an obligation of, the Government, The 


oe os ee 
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Orfice of Econonis Warfare peinted to their approprias | 
tion Lanruages, Glinining that thoy were exempted from the 
normal travel limitations. The Cosptrolis r General. | refer= 
yed to pravieus decisions soncemming travel for personal 
yensona md then etated as followst — ao. ; 


trnate these decisions were reniered more 
parti oularly with reference to amplcyeos WNUaS 
officiei travel was aubjeot to the UubséLatends | 
ixpense Act of 1926, 44 Stab. 686, ne smanieds — 
ani the Standardised Govornment Yratrol Regulations, . 
nevertieless the rule appears equally appieabie 
so official travel not controlled by snid gtatute —. 
and regulations, ai in the ine tent. cadie. That 35... 
to say, the appropristion for traveling expenses © | 
here charpeable may not be regardel a8 available - 
for travel not performed an of fielal business but - 
for personal reasons.” a eg OE yee” 


10, In view of the foregoing, 10 ia ur opinion 20 

25X1A that the payrienta te Hiss ee ee ca 
were illeval and that the exceptions in the agcounts 01 om 

the certifying officers wore properly taken... Ai pointes — 


out fnove, there waa no obligation on the part of the 
Covemment until sravoi status was attained, Wo are — 
unable to Tind any valid pasis Lor approving the expendie 
Turave ne: we: a 


41. In tho onse 0 ere arp Shere 1a 8. ne 
actual question which mipht require c ar fiontl She - 
emtered on duty on 146 Juno 1947. Avalladie records estabe 


working ami living in VWashingtons it was therefore i 
assuned by the euditar, and in ithe sybsequent disousalons,s 
that she contimed to reside in Waahington rron 8 May until 
the tine of her aatrance on duty with Gili» Ite is conceivable 
that ahe actually moved Iran Washington during this perted » 
and wan brought beck by (Ta for temporary futy while eh route 
to har foreien peat, If thia yore, trun, 42 would glv@a &.: 
tecinivally F jel basis for allowance of per: diem, whatevelr 
the wladom of such mn achion {from en aduiniutvative point... 
of views but the burden of proof to establish acoh sotinl. 


chang) af resicience 1s on the eertifying orficer and AN 
| onp Loved» a ae ee i pees 


-TAWRENCS Re HOUSTOY 


